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City of Olmsted Falls 
Minutes of a Special Council Meeting 

Tuesday, June 11, 2019, at Olmsted Falls City Hall 

26100 Bagley Road – Council Chambers, 6:45 p.m. 
 

 

The Pledge of Allegiance was recited.  Council President Paul Stibich called the meeting to order at 

6:45 p.m.  Roll call was conducted.  Councilmen Lori Jones, Ed Gorski, and Terry Duncan, were 

present.  Council members Denise Nicolay, Lee Fenrich, and Cornel Munteanu were excused.  

 

An appeal filed by Mark Tomasch on May 28, 2019 from the Planning and Zoning Commission 

decision of May 15, 2019 in P&Z Case Numbers 04-2019 and 05-2019 regarding variance approvals 

for density; 10-acre minimum project requirement; preliminary development plan approval as 

requested by Applicant, Dave Kolar for properties located on Columbia Road. 

 

Mr. Stibich asked Mr. Tomasch how many years he has been a resident with the City.  Mr. Tomasch 

replied that he has lived here approximately 60 years.  Mr. Stibich asked if Mr. Tomasch served on 

Council on the past.  Mr. Tomasch indicated that he served on City Council during the 1980’s and 

served as Council President for two years and served on the Planning Commission 2000 through 

2002.  He moved out of the city for 10 years due to his employment but kept his home on River Road 

and returned later.  He is currently catching up on renovations.  

 

Mr. Tomasch has provided a written copy for City Council and provided references from the zoning 

code that he felt was relevant to the decision that the Planning and Zoning Commission rendered.  He 

indicated that he is not disputing the fact that the developer and owner have the right to develop their 

land and believes that every property owner has the right to use his land as he sees fit.  He is before 

Council as an ordinary homeowner/citizen in the Falls and sees codified ordinances as his guarantee 

that elected officials, or volunteer officials, will treat every person and every situation in a fair and 

equal manner, that is what the ordinances do.  They are written and well thought out and reviewed for 

their legality and practicality and is why they become codified.  Without ordinances government 

actions have the potential to become arbitrary and capricious and that is to be avoided at all costs.  

That is the context and spirit of what brings him here today.  He believes that the variances that were 

granted giving higher density than is permitted in the code. The code clearly states that the land, on 

both sides of Columbia Road, can be developed as D-2 and D-3 properties and there is not 

impediment to that and he believes the density on that is actually a little higher than what is currently 

being requested.  The point is the land can be developed without any variances being granted to the 

existing zoning and as required under the code, government grants variances to accommodate unusual 

circumstances to prevent unnecessary hardship and difficulty.  He stated that there was never a claim 

that but for this variance the project cannot go forward and that is a fundamental requirement to grant 

a variance.   

 

In addition, the other item he is appealing is the approval of the preliminary development plan. The 

layout and design that was approved by the Commission is common today and you can see it all over 

Olmsted Falls.  It might be appropriate for Falls Pointe but not appropriate or consistent with our 

historic conservation area, where this property is located, and because of that he believes this should 
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be revisited.  He would also like to remind Council, and has been hearing about this for years, the 

historic character of Olmsted Falls is the only thing we have going for us, this is the basis for our 

branding and economic development and for all the growth that the city tries to accomplish.  This is 

what differentiates Olmsted Falls from the other suburban sprawl in the area, nothing else.  Once you 

go into a development you are in a development so this is an important aspect of this project because 

it will be built right in the center of the historic district and should be taken into consideration.  This 

is based solely on his reading of the ordinances and he does not believe that the Commission paid 

enough attention to the ordinances and he does believe that it is incumbent on Council to take action 

to overturn and reverse them.  

 

Ms. Jones stated that this plan was originally approved in 2007 and asked how this new plan is 

different.  Mr. Tomasch replied that is true but it was owned by another company and it is his belief 

that the variances that had been granted over time, there were a number of extensions and at some 

point, the extensions expired.  This should have not been a rubber stamp of an old plan an should 

have been started from the beginning and taken through the full course but it was rubber stamped 

because someone rubber stamped it before.  Ms. Jones asked if there was anything in the rules or 

ordinances requiring if someone purchases property that they have to begin the process over.  Mr. 

Tomasch asked if there was anything in the ordinances that says if you buy the property and are a 

new owner that the old plan that was approved for a previous owner at a previous time is still enforce, 

he couldn’t find that either.   

 

Mr. Smerigan indicated that approvals are transferrable.  He indicated that an applicant can obtain an 

approval for a development and then transfer that development to someone else.  You have an 

example of that right now in Falls Pointe.  The final phase of Falls Pointe is being developed by a 

developer who is completely different than the developer who originally began building Falls Pointe.  

It is very common practice, there is nothing in the code that prohibits it, approvals are in fact 

transferable.  Mr. Tomasch asked what was the authority on that regulation.  Mr. Smerigan indicated 

that once the approval is granted it runs with the land, it is not approved for an individual.  Mr. 

Tomasch stated that is what Mr. Smerigan is going for but where is that codified.  Mr. Smerigan 

indicated that this is the law it is the way case law set, there is nothing in the code that says approval 

is granted to an individual; an approval is granted for the project.  It is very common for projects to 

change hands over time and often a development is finished by someone other than the person who 

originally got the approvals.  Mr. Bemer indicated that he agrees with Mr. Smerigan.  He has not 

completed research on a particular project but he has on variances.  It is very clear that variances run 

with the land.  Mr. Tomasch replied that is not correct and is not what the city code states.  Mr. 

Bemer indicated that variances run with the land and is how the case law is written.  Mr. Stibich 

indicated that if it’s a matter of case law it is not codified.  Mr. Tomasch indicated that our code 

needs to say that because our code specifically says that variances are not transferable.  Mr. Bemer 

reiterated that it is the law in Ohio and he has done that research.  Mr. Tomasch stated that the code a 

citizen as himself would relay upon is not correct.  He stated that our code states the variances are not 

transferable.   Mr. Bemer indicated that the city’s code may state that but there are a lot of things in 

the Olmsted Falls Codified Ordinances that are either redundant or superseded by other laws.  Mr. 

Stibich asked Mr. Tomasch to send the citation that states variances are not transferable to the law 

director City Council can then address the issue.  Mr. Tomasch stated that he is not an attorney but he 

can read and write pretty well and Council has an obligation as a government to make sure that we 

are consistent with case law.  Mr. Stibich indicated that as the law director pointed out that state law 

supersedes our ordinances and if an update is needed Council will have to review.   
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Mr. Smerigan indicated to be fair to Mr. Tomasch it does state in the code that variances shall not be 

assignable, however, as Mr. Bemer is aware there is quite a bit of case law in the State of Ohio that 

says once granted the variance runs with the land.  The variance is granted for the development of the 

property not to an individual so if its good for one person it is good for another person, you cannot 

pick and choose.  In other words, if I own it its okay, but if he owns it its not.  It’s either good or not 

good.  He does agree with Mr. Tomasch, the code does have that language in it but that language is 

counter to the determination made by the Ohio Supreme Court, so this is not an enforceable piece of 

the code.  We have several pieces of the code that are not enforceable as Mr. Bemer indicated.  The 

law in Ohio is the variance is granted for the property and runs with the property regardless of the 

ownership of the property.  That is why we have situation within the city where variances have been 

granted for a setback and those properties transfer over the years and therefore the new owners are 

not in violation of the law as the property was granted a variance.  Mr. Stibich indicated that it makes 

sense but if our code is wrong than it needs to be updated.   

 

Mr. Bemer indicated that a review of the code has begun and we have noticed a lot of archaic 

language that has not been in effect for a number of years and they have been superseded by the 

employee handbook and collective bargaining agreements, we are slowly attempting to review them.  

 

Mr. Smerigan indicated that in this case there was no variance to transfer.  He stated that a question 

was raised if this was approved in 2007 and the answer is yes it was.  It was approved back then with 

the exact same number of dwelling units that the Commission recently approved, with the same plan 

layout.  However, the plan indicated a private street and the Commission required that the street 

become public and the plans are now being revised to make a public street within the development.  

Other than that, the layout is identical to what was approved in 2007.  But, in 2007 there were no 

variances because the code was different, the code was amended after this plan was approved, the 

applicant received numerous extensions because the sanitary sewer was not available and the project 

could not move forward.  They received extensions from 2007 to 2015 and were routinely granted.  

The applicant let the approvals and extensions lapse.  When the sewer finally became available, they 

re-submitted a new application but due to the fact that the approval had lapsed we indicated to the 

applicant that they had to obtain new approvals.  In order to obtain the new approvals a variance was 

required because the density provision in the code was amended.  So, this was approved for this 

density back in 2007 and the applicant is requesting the same thing that was approved and is asking to 

develop the property identical to the way it was with the proviso that the Commission has asked for 

some drawing modifications.  Therefore, the provision in the code for this type of variance indicates 

that the variance can be granted where there are exceptional or extraordinary circumstances that do 

not apply generally to other properties or classes in the same zoning district and that the situation is 

not likely to reoccur.  Clearly, this is a unique circumstance there was an approval, there was a 

change in the code after the approval, the reason for not going forward was not of the applicant’s 

making as he could not move forward without sanitary sewers, and then he came back but the laws 

changed so he needed to go through the process again.  He has to think these are kind of exceptional 

and unusual circumstances, he does not think there is another property in Olmsted Falls, at least none 

that he is aware of, where an approval was granted but the project could not proceed because of 

something beyond the applicant’s capability to solve and the code in the meantime has changed now 

that they are trying to build the project.  So, does this meet the criteria for exceptional or unusual 

circumstance, the Commission found that it did and he thinks this is certainly the case.  He stated that 

understand too that this property was assessment for the sanitary sewers based on the density it was 

approved back in 2007, so their assessment was also based on that number of units as well, if they do 

not develop with this number of units those assessments would have to be reapplied across the other 
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residents being assessed.  You have what he believes is a very unique situation here and he 

understands the concern about the neighborhood but hearings were held over several evenings in 

which the Commission spent a great deal of time reviewing and discussing the potential impacts on 

the neighborhood, adjoining properties, the street begin extended and all of that, so clearly they 

considered it and discussed it as part of making their determination of granting the variance. To him 

this meets the criteria.  He also understands the confusion and where Mr. Tomasch is coming from 

regarding the language in the code about the variance not being transferable but one it would not 

apply in this case and second that language is not supported by Ohio case law at this point in time, it 

could have when it was originally written but it is no longer true.  He also agrees that there are several 

items in the code that need to be cleared up and he has been slowly sending issues to Mr. Bemer to 

address as a to-do list and we will continue to do that.  We are not going to re-write the zoning code 

at once but as we become aware of issues, we will get those amended.  He did research on the 

previous approval and it was reviewed quite a lot during that first approval.  The Commission was 

extremely thorough when the original approval was granted.  Mr. Stibich indicated that there is also a 

different set of individuals on the Commission reviewing the same set of facts and coming to the 

same conclusion.  Mr. Smerigan indicated that the one modification they requested was one side of 

the development was going to have a private street but the Commission decided that it was no tin the 

city’s best interest because long term this would create an issue and these residents would eventually 

come to the city and petition to be brought in as a public street, so they required it be designed as a 

public street and the applicant agreed.  

 

Mr. Tomasch indicated that there is another issue and that is the granting a PRD to a piece of property 

that is only 60% of the acreage required and he believes there was some implication that there was an 

attempt to combine the two projects into one but there is no basis for that and they are separate 

parcels with a road in between them.  Mr. Smerigan indicated that there are parcels on either side of 

Columbia Road and are immediately opposite each other and are designed in concert with one 

another because of storm drainage.  The storm drainage from one side of the road actually runs to a 

detention basin on the other side of Columbia Road in the other development so the developments are 

tied together in terms of the way they are designed as the storm systems are interlinked.  The code 

states that a PRD has to be a minimum of 10 acres.  The Commission holds a preliminary hearing 

before the formal review process and we discussed the fact that in the code there is no provision that 

says that the 10 acres has to be contiguous and cannot be separated by an existing public street and 

the code also states that the property does not have to be under one ownership, it states that it could 

be multiple ownerships as long as all the property owners are part of the application.  In this situation 

you have one ownership but it was separated by a public street, but there is nothing in the code that 

states this is not permissible.  The Commission made a determination because the projects were 

linked with the storm drainage system that it was one development that exceeded 10 acres and met 

the requirement.  If they would have made a different determination then we would have had to 

advertise for an additional variance.   

 

Mr. Tomasch indicates that he does agree but believes it is a terrible mistake to do that.  Then there is 

nothing in the code that prevents from assembling 10 pieces of property around Olmsted Falls, not 

contiguous and then declare it a PRD, because this would be a precedent, and then build a certain 

type of house on every lot in the city, it doesn’t make sense but could be done. To set a precedent like 

that it feels would open the door to trouble because there is a lot of vacant property in Olmsted Falls 

and derelict property on the edges of the city and someone could decide to build.  Mr. Stibich 

indicated that this individual would have to go through the same process.  Mr. Tomasch stated that if 

a PRD is granted under these circumstances, he does not see how you could deny it under any other.  
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Mr. Smerigan indicated that to have 10 parcels scattered around the city that you could do a 

development that would meet the requirements of the code.  He understands what Mr. Tomasch is 

saying but the commission in this case looked at a situation where all this acreage is together but 

happens to have an existing public street that is down the middle of it and the project was designed in 

concert with each other.  The storm sewer on one side of the street goes into a detention basin on the 

other side of the street and to him that is a little different than the scenario that Mr. Tomasch is 

suggesting.  He does agree that the scenario with parcels spread all over the city would not in fact 

meet the requirement of the regulation because he does not believe they would comply.  In this case, 

he believes there is a unique set of circumstances where you have a public street dividing the project. 

There is sufficient acreage but it is located on two sides of an existing street.   

 

Mr. Tomasch stated that he has great respect for Mr. Smerigan and everything he has stated.  He 

stated that to go back to his first statement, he depends on the city’s ordinances to tell him what he 

can and cannot do as a property owner in the city, it also tells me what other people can or cannot do 

in the city.  He has given Council good references as to where the Commission failed to do, what he 

believes, is the correct thing under the ordinances.  He stated that Council will ultimately uphold the 

decision but they need to figure out a way that they violated the code in almost every case and that 

part will not change.  Now, you could say that the code is illegal because it was not updated, but 

sooner or later if Council votes against his appeal you are essentially voting against the city’s 

ordinances.  

 

Mr. Bemer indicated that what Mr. Tomasch is proposing includes a lot of philosophical concepts 

involved, zoning laws in Ohio have not been around for 100 years, the first zoning law was in early 

1920’s in Euclid and went to the United States Supreme Court which ruled that as the 20th century 

was emerging the over arching concept of land use is certainly in the eyes of the property owner and 

was set aside for the purpose of orderly development.  He stated that zoning codes then came forward 

with the concept that as municipalities and suburbs were growing, even though property owners still 

have a right to use their property as they see fit.  There is a difference between a variance for use 

versus a variance for area and we are addressing is more of an area issue and whether you are in code 

compliance regarding density or not is an area issue, you are not violating a request to put a gas 

station in the middle of a new residential development which is zoned for single family use.  The 

point is that all codes must provide relief in those situations where the unique features of a potential 

development are such that the spirit and intent and the master plan are at least met as well as a unique 

factor of the delivery of government services, the impact of property values contiguous to the 

development, are basic factors that are looked upon. So, the statement that you are violating the code 

is incorrect you are not because the code provides for variances and every code must provide for 

variances because of that arching.  Mr. Tomasch stated that he understands as he did write part of this 

code at various points on Planning Commission.  He stated that he has a problem because black letter 

words are in the code and it clearly states what it takes for a variance and when he sees that it really 

isn’t being met or addressed that is more of a problem. Having the matter of we gave it to this guy 

before and now we are giving it to this guy, he looks at that and says what is the basis for the 

variance, is there hardship, not hardly on the east side of the road by electing to build a PRD or 

assuming the old PRD he elected a certain number of houses, the law changed and the PRD is now 

one and a half instead of two. We changed our code, and we have a right to change our code as we 

can change it whenever we want we don’t have to have all the grandfathering that goes on, but by the 

fact that now he has a PRD you have the terms and conditions, but now he says oops now we need a 

variance, well no you elected a PRD, you don’t have to have a PRD you can develop as D-2 which 

gives you 2.178 houses per acre and you would not need a hearing but rather just obtain a building 
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permit, and Council cannot walk away from that.  So, if there is going to be a variance there needs to 

be a good reason for a variance not because you gave it to the other guy because now the new PRD 

standard is lower but the applicant wants the higher number.  He understands that there is sewer 

money involved but that’s fine if that means you have to be assessed the project then assess the 

project. He believes the city needs to careful how variances are granted because the code says how 

and why and he thinks the Commission fell short here.  

 

Mr. Stibich indicated that the next step will be to have three resolutions on Council’s agenda on the 

June 25th council meeting.  One will be to affirm the decision granting the variances, one to reverse 

the decision and one to modify the variances and Council will have two weeks to make their 

determination.   

 

 

 

Ms. Jones moved to adjourn; Mr. Gorski seconded. Poll: 4 ayes; 0 nays. Motion carried. 

 

Meeting adjourned at 7:26 p.m. 

 

 

 

 

____________________________________             ____________________________ 

Paul Stibich, Council President  Angela Mancini, Clerk of Council 


